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STATISTICS

Types of actions

order for inspection
1%

application for
preserving evidence (R. /

action for damages |l declaration of non-

1% infringement
1%

192.5 RoP)
3%

provisional measures
12%
infringement actions
without counterclaims
for revocation
39%
revocation actions
16%

infringement actions
with counterclaims for
revocation
27%
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STATISTICS

Infringement actions

Brussel LD M Helsinki LD @ Copenhage [RUBRIKENNAME] LD
1% 1% [PROZENTSATZ]

The Hague LD
3%

Hamburg LD

5% /
Nordic-Baltic RD

5%

Munich LD
38%

Paris LD
9%

Mannheim LD
12%

Duesseldorf LD
21%
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STATISTICS
Bardehle

» We strongly believe in the UPC

» We filed 6 of the initially filed 19
cases on day 1 as reported by the court
(2 Pl requests, 4 main infringement
actions and many protective letters). They
include the very first cases filed at the
Munich and Hamburg local divisions as
well as the Munich central division.

» As of February 29, 2024, 274 cases were
pending at the UPC (case load of the
Court), of which we handle over 70 cases,
i.e. over 25%.
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The Case Management System (CMS) I)
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The Case Management System (CMS)

Von: upc-cms-salfunifiedpatentcourt.org <upc-cms-salunifiedpatentcourt.org:>
Gesendet: Montag, 25. September 2023 09:31
An: @ ardehle.de

Betreff: Communication from UBC - Application no. (/2023

Dear Party,

Please note that your protective letter has been received on 01/01/1970 and registered with Case no. ¢/ 2023.

B receipt is available for downloading in the Case Management System.

Your internal reference number: Not provided.
Your case may be accessed on the UPC Case Management System: https://eurlOZ.safelinks.protection.outlook.com/?url{jjjJ

Yours sincerely,
The Unified Patent Court
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The Case Management System (CMS)

Notice of the UPC — Order No ¥ 2023

- /T) Antworten <€} Allen antworten —> Weiterleiten (T 1
upc-cms-sa@unifiedpatentcourt.org : :

An D 50 23.07.2023 8

5§ Ubersetzt aus: Deutsch ~ Original anzeigen =~ Automatische Ubersetzung aktivieren

Dear Party,

We would like to inform you that you are in default in relation to any action to be taken by you
in connection with the case prior to UPC No. (/2023.

The case in question can be accessed wia the UPC's case management system:

Yours sincerely,
Unified Patent Court
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The Case Management System (CMS)

Court:
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THE CASE MANAGEMENT SYSTEM

Current problems

* Overwhelming amount of workflows without any indication on which
workflow is connected to which infringement/nullity action

» Representatives (and the judges!) do not reliably receive notifications on
new orders/filings in the CMS

» Uncertainties about deadlines: according to the RoP relevant deadlines are
triggered by service of documents (no separate court order) — but time of
service/deadline not visible in CMS

» Legal teams function has been introduced, but only one representative
receives notifications (if at all)

» Upload capacity of CMS limited to 10Mb
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Service of the Statement of Claim
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SERVICE OF THE STATEMENT OF CLAIM

Rules 270 et seqq. RoP

e Electronic means
* Registered letter
e Alternative methods

« Hague Convention
 Diplomatic channels
» Alternative methods
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SERVICE OF THE STATEMENT OF CLAIM

Electronic Service

* R. 13.1 (d) RoP: Claimant to name ,postal and, where available electronic
addresses for service on the defendant”

* |If an email address is named, the UPC will try to serve the defendant via that
email address (R. 271.1 RoP)

» However, electronic service is only possible, if the defendant agrees
(R. 271.1 RoP, Art. 19.1 Reg. (EU) 2020/1784)

 The UPC will wait for ca. 2 weeks for the defendant's acceptance of
electronic service, only after expiration without consent it initiates service via
registered letter > DELAY

» Claimant: strategically it can be better to opt for physical service right away!

» Defendant: electronic service does not need to be accepted, but...
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SERVICE OF THE STATEMENT OF CLAIM

Translation of all exhibits for service abroad?
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SERVICE OF THE STATEMENT OF CLAIM
Translation of all exhibits for service abroad? I)

* R. 271.7 RoP: Translation of SoC to official language of the place where
service is to be effected (or language that the defandant understands)

* R. 13.2 RoP — ,Contents of the SoC*: The claimant shall at the same time (of
lodging the SoC) supply a copy of each of the documents referred to in the
SoC

* Problem: Translation of extensive exhibits (Costs + Delay)?
« Solution: Filing of SoC and all exhibits via the CMS, translation and service | \]

of only the SoC, which needs to be substantiated and conclusive without
exhibits

» Order of UPC CoA of October 13, 2023, UPC_CoA 320/2023
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SERVICE OF THE STATEMENT OF CLAIM

How to serve In countries where service IS
hardly possible?
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SERVICE OF THE STATEMENT OF CLAIM

How to serve In countries where service IS

hardly possible?

* R. 275 RoP

* R. 275.1 RoP:

* R. 275.2 RoP:

 BUT:

* R. 275.1 RoP:

service of the SoC by an alternative method or at an
alternative place

Court may order that unsuccessful steps to serve the
SoC are deemed good service

alternative service only possible ,where service in
accordance with Section 1 [Service within UPC MS]
or Section 2 [Service outside UPC] could not be

effected”

 Strategic advice: consider filing two separate complaints

» Appeal pending at the CoA (UPC_CoA_69/2024)
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How are deadlines handled at the UPC? I)
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Timeline for UPC infringement action

(including counterclaim for revocation)

Deemed
service of claim

18/03/2024
Statement Preliminary
of claim objection
March April May June

Counterclaim
for revocation

Statement
of defence

July August

Application to
amend patent

Defence to
counterclaim

Reply to
statement
of defence

September October

Defence to

amendment app.

Reply to Rejoinder
defence to reply

Reply to Rejoinder
defence to cc to reply
Rejoinder
to reply
November =~ December January February
2025

Interim procedure

Oral hearing

Decision

May June
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How are deadlines handled at the UPC?

Rule 9 — Powers of the Court

1. The Court may, at any stage of the proceedings, of its own motion or on a
reasoned request by a party, make a procedural order such as to order a
party to take any step, answer any question or provide any clarification or
evidence, within time periods to be specified.

2. The Court may disregard any step, fact, evidence or argument which a
party has not taken or submitted in accordance with a time limit set by
the Court or these Rules.

3. Subject to paragraph 4, on a reasoned request by a party, the Court may:
(a) extend, even retrospectively, a time period referred to in these Rules
or imposed by the Court; and (b) shorten any such time period.

4. The Court shall not extend the time periods referred to in Rules 198.1,
213.1 and 224.1
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HOW ARE DEADLINES HANDLED AT THE UPC?
Time extensions only under exceptional circumstances I)

» Exceptional circumstances 4

» Declaration of representative to represent all defendants (particularly also
foreign defendants, which have not yet been served) in exchange to a ,minor*
time extension (LD Dusseldorf, January 19, 2024, UPC_CFI_457/2023)/ with
the agreement of the other party, if such agreement serves procedural

efficiency (LD _Munich, 4 December 2023, UPC CFl 213/2023, 220/2023,
224/2023)

* Beginning of a new court system and difficulties of CMS (LD_Munich, 23 August
2023, UPC_CFI_15/2023; LD Munich, 10 August 2023, UPC_CFI_15/2023)
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HOW ARE DEADLINES HANDLED AT THE UPC?
Time extensions only under exceptional circumstances I)

» Exceptional circumstances 4

» Delayed access of party to unredacted pleading because of attorneys-eyes-
only discussions on confidentiality (LD _Hamburg, 28 November, 2023,
UPC_CFIl_54/2023)

» Alignment of deadlines of reply brief (delayed by confidentiality requests
included in SoD) and response to counterclaim for revocation (LD Hamburg, 5
December 2023, UPC CFI_54/2023)

» Delayed filing of exhibits (LD Hamburg, 27 October 2023, UPC_CFI 22/2023;
CoA, 13 October 2023, UPC_CoA_320/2023)
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HOW ARE DEADLINES HANDLED AT THE UPC?
Time extensions only under exceptional circumstances I)

» Exceptional circumstances X

» Subjective reasons concerning the party or its representatives, since meeting
the deadline must objectively be impossible or very difficult (CD _Paris,
February 9, 2024, UPC CFIl 412/2023)

* Representative on vacation (LD Munich, 10 August 2023, UPC CFIl 15/2023)

» Workload of representative (LD Munich, 10 August 2023, UPC CFIl_15/2023)
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HOW ARE DEADLINES HANDLED AT THE UPC?
Time extensions only under exceptional circumstances I)

» Exceptional circumstances X

» Coordination with suppliers based abroad to clarify question of infringement,
since such difficulties are taken into account by the deadlines stipulated in the
RoP (LD Hamburg, 22 Auqust 2023, UPC CFI 54/2023)

» Alignment of deadlines regarding various co-defendants, since alignment can
also be achieved via shortening of deadlines (LD Munich, 23 August 2023,
UPC_CFIl_15/2023)
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HOW ARE DEADLINES HANDLED AT THE UPC?

Time extensions only under exceptional circumstances

» Exceptional circumstances X

* Pending preliminary objection re. inadmissibility of complaint, since this
IS taken into account by the RoP, particularly R. 19.6 RoP (CD Paris, 20
February 2024, UPC CFIl 454/2023)

» General assertion that CMS was unavailable “for a longer period of time”
(LD Dusseldorf, 20 January 2024, UPC CFl 363/2023)
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HOW ARE DEADLINES HANDLED AT THE UPC?

Expected backlog of cases

» UPC increasingly busy, particularly LD Munich
» Legally qualified judges have part-time assignments

» Open, whether UPC will be able to keep up the envisaged timing long-term
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Oral hearings I)
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Oral hearings I)
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Oral hearings

o Structure of the oral hearing
(introduction, speaking time,
guestions)

» Preparation and collaboration of
judges

e Quality of the discussion

e Audio recording!
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Oral hearings I)
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ORAL HEARINGS
Audio recordings! I)
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Language of the proceedings
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Language of the proceedings
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Language of the proceedings
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Language of the proceedings
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Language of the proceedings I)
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LANGUAGE OF THE PROCEEDINGS

Change of language

Sehr geehrte Vertreter in der oben genannten Rechtssache {Berufungsverfahre-
beziglich der mundlichen Verhandlun_ mochten wir Thnen mitteilen, dass der

Spruchkorper (panel) es sehr begrillen wiirde, wenn diese in englischer Sprache abgehalten werden kénnte.
Sind Sie damit einverstanden?
Flr eine kurze Stellungnahme hierzu waren wir lhnen sehr dankbar.

Die Kanzlei des EPG
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LANGUAGE OF THE PROCEEDINGS

Change of language

» Facilitation of general organisation at the UPC both in first and second
instance cannot in itself justify a change of language to English
(LD Dusseldorf, February 26, 2024, UPC _CFI_463/2023)

» Change of language without agreement of the claimant, if language initially
chosen by the claimant is significantly detrimental to the defendant
(LD The Hagque, 18 October 2023, UPC CFl 239/2023; LD Dusseldorf, 16
January 2024, UPC CFIl 373/2023)
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Preliminary injunctions — lessons learned
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Preliminary injunctions — lessons learned
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Preliminary injunctions — lessons learned

» Pls possible also in technically and legally complex cases

» Schedule depends

» Oral hearing expected 3 months after filing
» Decision expected at the end of the oral hearing or about 2 weeks later

* Quicker in case of trade shows
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Preliminary injunctions — lessons learned

 Validity presumption due to the granting act of the patent office (no battle-
tested patent needed)

» Sufficient degree of certainty: according to LD Munich “preponderant
likelihood” for validity, i.e. “>50 %”

* Pl must be necessary (R. 206.2 (c) RoP)

» Temporal circumstances
(R. 209.2 (b) RoP: “urgency”; R. 211.4 RoP: “unreasonable delay”)

 Factual circumstances
(R. 211.3 RoP: “potential harm of claimant”)
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PRELIMINARY INJUNCTIONS — LESSONS LEARNED

Balancing of interests — overall assessment
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PRELIMINARY INJUNCTIONS — LESSONS LEARNED

Enforcement

* Immediate enforcement of Pl without bond, if claimant is

* “good for the money“ and

» domiciled in a country where the recovery of lost profits does not cause
serious issues

» Pl for all UPC-MS at once — but enforcement according to national law of MS
where enforcement takes place

* Be mindful of potential practical difficulties, particularly in the initial phase of
this new court!
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Has the UPC met expectations?
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Has the UPC met expectations?

» Ca. 100 infringement actions after 9 months

» Expected wave of central revocation actions failed to materialize
» Brain drain — the best national judges join the UPC

» Judges motivated to make the UPC a success

* LD and CD seem to aim for harmonized approach

» UPC cases require time commitment and a large team
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Useful links
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